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(i) 


APPELLEE'S STATEMENT OF THE QUESTIONS 
PRESENTED 


1. Did the District Court err in dismissing the Complaint for 
separate maintenance of a former wife on her former husband's motion 
where the Complaint on its face shows that the former wife had earlier 
obtained a decree of absolute divorce from him on her own suit in 


another jurisdiction? 


2. Where a Motion for Summary Judgment supported by affidavit 
was filed by Defendant after Answer and the affidavit was not excluded 
and Plaintiff had opportunity to file counter~affidavits, must the Court 
of Appeals on appeal from the order of the District Court dismissing the 
Complaint limit its consideration to the Complaint rather than the 
entire record merely because the District Court denominated the motion 


as a Motion to Dismiss in the order of dismissal? 


3. Did the District Court err in dismissing a Complaint for 
Separate Maintenance, Custody of Children, Support of Children and 
Property Distribution when on a Motion for Summary Judgment supported 
by an uncontroverted affidavit it appeared from the whole record that 


the Complaint presented no real and genuine issue for trial? 


4. Did the District Court err in dismissing the Complaint of a 
former wife for separate maintenance and property distribution when 
the Complaint disclosed that she had theretofore obtained a foreign 
divorce and where the uncontroverted affidavit annexed to the former 
husband's Motion for Summary Judgment showed by photostatic copy 
attached her release of all claims to alimony, maintenance and property 
rights for a valuable and substantial consideration ? 


5. Did the District Court err in dismissing a former wife's 
Complaint for Custody and Support of Minor Children where it appeared 
on the former husband's Motion for Summary Judgment from the Com- 


plaint, Answer and uncontroverted affidavit of the father that the 





(ii) 
mother had actual, undisturbed physical custody of the children and 
that the father was actually paying the mother for the support of the 
children? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 13, 799 


LEDA P. HARRISON, etc., et al., 


Appellants 


Vv. 
DAVID S. HARRISON, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 


The Appellant, Leda P. Harrison, individually and as next friend 
of the three minor children of the former marriage of Leda P. Harrison 
and David S. Harrison, all residents of the District of Columbia, filed 
a Complaint in the United States District Court against the Appellee, 
David S. Harrison, then a resident of Maryland, for separate main- 
tenance, custody and support of minor children, a division of alleged 
jointly owned property and incidental relief (App. 1).* The Appellee 
was personally served in the District while on a visit with his children. 


~ The appendix to Appellants’ Brief is referred to by the abbreviation “App.". The appendix to 
Appellee's Brief is referred to by the abbreviation “App. A". No communication with Appellee‘s attorney 
was made by Appellants* attomey relative to the making of a Joint Appendix or in compliance with 
Rule 17 (d) of this Court. 
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The Complaint alleged: (1) actual residence of the children in the 
District of Columbia with Appellant, Leda P. Harrison (App. 1, 

par. II); (2) a final decree of absolute divorce dated 29 September 
1954 obtained by the Appellant, Leda P. Harrison, in an action filed 

by her in Nevada in which Appellee made a general appearance (App. 2, 
par IV and V); (3) a failure and refusal of Appellee "to adequately pro- 
vide for the support" of Appellants, and (4) "a joint community of 
property” not "adjudicated or settled" in the proceedings in Nevada 
(App. 2, par. VI). 


The Appellee answered the Complaint admitting paternity of the 
infant Appellants, actual physical care and custody of the children in 
his former wife, the entry of the Nevada divorce decree at the suit of 
his former wife, his failure to maintain his former wife after the 
Nevada decree which she obtained, and the fact that no adjudication 
or settlement of property rights had been made in the Nevada proceedings. 
He further alleged that he has regularly and continuously paid to Leda P. 
Harrison the sum of $150.00 per month for the support of the minor 
children and that Leda P. Harrison had in writing on 25 October 1954 
for $5, 000.00 then paid to her by Appellee released all property rights 
and all claims for maintenance, alimony and other rights that may have 
arisen out of the former marital relationship. Other equitable defenses 
were also alleged (App. A 1-4). 


After Appellants’ first motion for pendente lite relief was dis- 
missed because there was nothing for the District Judge to base a ruling 
upon, the Appellants’ having objected to the Domestic Relations Com- 
missioner's report in its entirety, a second motion for pendente lite 
relief was filed and opposed (Rec. pp. 8, 9, 11 and 12). At this time, 
Appellee filed a Motion for Summary Judgment (App. A 4-5) supported 
by a full affidavit of Appellee to which there was attached a photostatic 
copy of the signed and notarized release of property rights and main- 
tenance claims dated 25 October 1954 (App. A 5-10, 11-12). This 
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affidavit was not met by any counter-affidavit nor were any of the 
grounds for the Motion for Summary Judgment controverted by the 
opposition filed by Appellants (App. A 13). ! 





The District Judge, after argument of counsel on 19 February 
1957, took the matter under advisement. On 8 March 1957 an Order 
was entered stating: "The Motion for Summary Judgment herein be 
and the same is hereby treated as a motion to dismiss and the motion 
be and the same is hereby granted." Although the Appellants' Appendix 
does not show the notation (App. 3), the record herein reveals that the 
District Judge over his signature and in his own handwriting wrote at 
the bottom of the Order above mentioned the following: "Suit for main- 
tenance for children can be filed in Municipal Court if desired. Children 
at present are being supported by husband (defendant). (App. A 14). 
This appeal followed the entry of that Order. : 


SUMMARY OF ARGUMENT | 


I. The Appellant alleged in her Complaint for Separate main- 
tenance that at her suit in Nevada, in which Appellee had entered an 
appearance, she had obtained a decree of absolute divorce. As a 
former wife, Appellant is not entitled to separate maintenance from 
her former husband, the Appellee, under Title 16-415 of the District 
of Columbia Code, nor is she entitled to such relief under the general 
equity powers of the Court. The decisions of this Court in Hopson v. 
Hopson and in Meredith v. Meredith, on rehearing, protect a woman's 
personal rights when she has been divorced in an ex parte foreign 
proceeding initiated by the former husband. Those decisions do not 
apply to protect a woman who has secured a foreign divorce at her 
own suit, and later seeks the support of her former husband. The 
District Court properly dismissed the Complaint for separate main- 
tenance on the former husband's Motion. , 


Il. The Appellee after answer filed a Motion for Summary Judg- 
ment supported by affidavit. The affidavit was not excluded. There 
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was opportunity for Appellant to file affidavits. Even though the District 
Court in granting the motion called it a Motion to Dismiss, the result 


F paws eR AE 


was the same in that the Complaint would be dismissed on the motion 
under either name and the result was correct. Even on a Motion to 
Dismiss the Court may look to the record beyond the Complaint to 
determine if there is in fact a real and genuine issue raised by the 
Complaint. This Court may disregard the label placed on the Motion 


by the lower court and on the entire record affirm the correct result. . 


iI. The Complaint, by its language suggested that the children 
were actually in the custody of Appellant and being supported by Appellee 
by the statement of their residence with Appellant and the qualification 
of the allegation of refusal to support with the word "adequately". Like- 
wise the implication of the words "set off" used in the prayer of the 
Complaint suggested the fact of an executed property settlement. It was 
proper for the District Court to go beyond the Complaint and to consider 
the Answer and affidavit in support of the Motion for Summary Judgment 
to determine if there was any real issue on those matters. When Ap- 
pellant was confronted with a Motion for Summary Judgment and supporting 
affidavit and failed to controvert the affidavit it became clear that there 
were no real and genuine issues on those matters even if they might | 
have been considered formally raised by the Complaint. The District 
Court properly dismissed the Complaint. 


ARGUMENT 
) us 


A Former Wife Who Has Obtained a Nevada Divorce 
in an Action Instituted by her May Not Later Seek 
Separate Maintenance from her Former Husband in 
an Action Brought in the District of Columbia, and 
the District Court Properly Dismissed the Action 
on the Former Husband's Motion. « 


The Appellant, Leda P. Harrison, in her Complaint filed in the 
District Court, alleged that in an action instituted by her in Nevada, 
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a final decree of divorce had been entered in her favor against the 
Appellee on 29 September 1954. She has no right to separate main- 
tenance from the Appellee, her former husband, in her action filed 

in the District Court on 8 May 1956. Notwithstanding the statements 
made in argument in Appellants' Brief at page 4 to the contrary, there 
is no allegation or statement in the record of this proceeding made in 
the District Court which would question the validity of the Nevada pro- 
ceedings or the decree obtained by the Appellant, Leda P. Harrison, 

in her suit there. There were no such allegations in the Complaint nor 
is there anything contained in the record certified to this Court upon 
which an argument can be based that the Nevada proceedings were invalid. 
Accordingly, the Appellant, Leda P. Harrison, is the former wife of the 
Appellee, David S. Harrison, and is not entitled to claim a right of 
separate maintenance in this jurisdiction. 


Section 415, Title 16 of the District of Columbia Code, stated in 
the first paragraph of the Complaint to be, in part, the jurisdictional 
basis for the action, limits suits for maintenance to parties who are 
husband and wife. Obviously, the Appellant, Leda P. Harrison, does 
not qualify for relief under that statute. Neither should the general 
equity powers of the District Court be extended to give the former 
wife the relief which she sought in this action. True the statute is 
not a limitation upon the general equity power of the Court but a mere 
legislative recognition of the power to provide for separate main- 
tenance actions by wives against their husbands; but, a suit for main- 
tenance is an equitable action subject te equitable defenses (Hopson v. 
Hopson, 95 U.S. App. D.C. 285, 291-292, 221 F. 24839). The law 
of the District of Columbia, that there could be no award of maintenance 
to a former wife after an absolute divorce, was clear and established 
at the time of the first hearing in Meredith v. Meredith, 96 U.S. App. 
D.C. 351, 204 F. 2d 64. The opinion on rehearing in Meredith 
(96 U.S. App. D.C. 355, 226 F. 2d 257) asa result of the decision 
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in Hopson v. Hopson merely applied the "bundle of rights" theory* to 


the protection of a woman who has been divorced by an ex parte foreign 
proceeding initiated by the former husband. That is patently not the 
present case. Here, the foreign divorce was not the result of an ex 
parte proceeding. The Appellant, Leda P. Harrison, herself in- 
stituted the proceeding in the foreign jurisdiction, obtained the decree 
of divorce terminating the marriage, and now having dissolved the 
relationship which entitled her to maintenance, seeks, nevertheless, 
that relief. Except for the innuendo of counsel's argument in his Brief 
on appeal and without any support whatsoever in the record, there is 
no assertion against the validity of the decree of divorce. 


The condition of the Appellant, Leda P. Harrison, now of not 
being a wife entitled to the support of a husband is all brought about 
by her own action. Even if the implications of Appellants’ unsupported 
argument contained in their Brief be accepted, they only show that so 
far as the Nevada divorce decree is concerned, the Appellant, Leda P. 
Harrison, was guilty of collusion, connivance and active cooperation. 
In the Nevada proceeding, she was the active, moving and present party. 
The decree was at her request and by her consent and upon her sworn 
assertion of residence. In Curry v. Curry, 65 App. D.C. 47 at 49, . 
79 F. 2d 172, this Court stated: "Where a party litigant has invoked 
the jurisdiction of a court, and the other party has voluntarily appeared 
and submitted thereto, it is not consonant with ordinary conceptions 
of justice for another court to countenance an attempt to repudiate 
that jurisdiction, particularly when such attempt involves considerable 


Sums of monies expended and the unsettlement of domestic relations 


* 
This theory was derived from decisions of the Supreme Court of the United States in notably 


Estin v. Estin, 334 U.S. 541, 68S. Cr. 1213, 92 L. Ed. 1561, where the adjudged right of the wife to 
alimony was held not affected by the subsequent ex parte foreign divorce obtained by the husband, and 
May v. Anderson, 345 U.S. 528, 73S. Cr. 840, 97 L. Ed. 1221, where the unadjudged right of the 
mother to custody of children was held not determined by an ex parte divorce obtained by the father's 
suit without personal service on the mother. Neither of these cases is compelling in this case where 
the wife obtained the foreign divorce decree at her own suit and the husband entered a general ap- 
pearance. 
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created under color of the judgment". Without questioning the validity 
of the Nevada decree in a way to make the assertion a part of this 
record, and indeed not being legally entitled to do so under the decision 
in the Curry case, the Appellant, Leda P. Harrison, by some strained 
construction of the Hopson and Meredith decisions still wishes to "eat 
her cake and have it too". The Hopson decision merely concluded that 
the unadjudged maintenance claim of Mrs. Hopson in the District of 





Columbia was not cut off by Mr. Hopson's ex parte divorce decree 
obtained in Florida because the right to maintenance is a personal 

right which a court without in personam jurisdiction could not affect 

by its judgment even though it could adjudge the divorce of the marital 
status. On the same basis this Court held in Meredith on rehearing 
that Mrs. Meredith's unadjudged right to separate maintenance pending 
in a proceeding in the District of Columbia could not be defeated by the 
intervening ex parte Texas decree of divorce obtained by Mr. Meredith. 
These decisions are quite apart and distinct from the matters presented 
in the Complaint of the Appellant, Mrs. Harrison. * 


It is, therefore, respectfully submitted that the District Court, 
on Appellees’ Motion, properly dismissed that part of the Complaint 
in which the Appellant, Leda P. Harrison, sought separate maintenance 
for herself. This result follows whether the Motion for Summary Judg- 
ment herein be treated as such or as a Motion to Dismiss for failure 
to state a cause of action, for the allegations of the Complaint without 
more lead us to the legal conclusion that the adult Appellant has not 





“2 Neither is Schneider v. Schneider, 78 U.S. App. D.C. 383, 141F. 2d 542, pertinent to this 
claim. The record in Schneider disclosed a collusive agreement between the parties to secure a Reno 
divorce and control of the proceedings by the husband, There are no such allegations in the Complaint 

of Mrs, Harrison. Mrs. Schneider was not seeking her own maintenance in her action but sought only 
support of an 18 year old son and reimbursement of expenses in that connection pursuant to agreement. 

In that case the Nevada decree purported to limit the father's obligation for the support of the son to 

$50 per month although on the facts that state had no jurisdiction over the non-resident, millionaire father's 
obligation in that respect. The record in the instant case shows an entirely reasonable contribution by 

the father to the support of his young children in keeping with the financial condition of the parties 
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alleged a cause of action for maintenance of herself. She cannot by 


her own action obtain a divorce and later seek separate maintenance 


from her former husband. 


Il. 


Where the Defendant After Answer Files a Motion 

for Summary Judgment Supported by Affidavit and 

the District Court Does Not Exclude the Affidavit 

and the Plaintiff Has Had Opportunity to File Counter- 
Affidavits even if the District Court Labels the Motion 
as a Motion to Dismiss in its Order, this Court May 
Treat the Motion as a Motion for Summary Judgment 
and the Order as a Ruling Thereon. 


After Complaint and Answer, the Appellee filed in the court below 
a Motion for Summary Judgment supported by affidavit. Opposition to 
the Motion was filed by the Appellants without counter-affidavits. 
Accordingly, the affidavit of Appellee was before the District Court. 
No objection was raised against the affidavit and it was not excluded 
by the lower court. On Motion for Summary Judgment, it must be 
assumed that the District Judge considered the entire record before 
him. If the Motion filed had been designated by Appellee as a Motion 
to Dismiss under the circumstances here present, the District Judge 
would have been free to have considered it as a Motion for Summary 
Judgment under FRCP, Rule 56 b and to rule upon it as such (FRCP, 
Rule 12 b (6); Sardo v. McGrath, 90 U.S. App. D.C. 195, 197, 
196 F. 2d 20; Fletcher v. Norstadt, 4 CCA, 205 F. 2d 896). This 
conversion of a Motion to Dismiss into a Motion for Summary Judgment 
has been held to take place even though the District Judge did not 
denominate it as such in his order, and the Court of Appeals would 
treat the case as though a formal Motion for Summary Judgment had 
been made (Wm. J. Kelly Co. v. R. F.C., 10 CCA, 172 F. 2d 865 
at 866). This Court has indicated that it is unimportant whether the 
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motion is called a Motion to Dismiss or one for Summary Judgment 
since the same relief is sought in each (National War Labor Board v. 
Montgomery Ward & Co., 79 U.S. App. D.C. 200, 203, note 10, 

144 F. 2d 528). : 


Even on the extreme view that the motim before the court below 
was regarded, treated and ruled upon as a Motion to Dismiss, it is, 
nevertheless, well settled that although the District Court may not 
consider matters beyond the well pleaded allegations of the Complaint 
on a Motion to Dismiss under Rule 12 b (6), nevertheless, the court 
may look to matters outside the Complaint to ascertain whether a 
question of fact is actually raised (Farrell v. D. C.ALA.U. , 80 U.S. 
App. D.C. 396, 153 F. 2d 647). The Complaint in this case when 
read in conjunction with the rest of the record reveals that there is 
no real and genuine question of fact raised even by its own allegations. 


It is, therefore, submitted that irrespective of the label placed 
upon the motion by the District Judge in his order granting it, the 
Court nevertheless under the circumstances of this case granted sum- 
mary judgment for the Defendant. The result of the District Judge's 
action was a correct one upon a correct application by the Defendant, 
and this Court may disregard the label placed upon the action and 





affirm the correct result reached (Securities Exchange Comm. v. 
Chenery Corp., 318 U.S. 80, 63S. Ct. 454, 87 L. Ed. 626; 
Kithcart v. Metropolitan Life Ins. Co., 8 CCA, 150 F. 2d 997, 1000; 
McMahon v. Matthews, 48 App. D.C. 303, 308; Howes v. District of 
Columbia, 2 App. D.C. 188 at 191). : 











Il. 





The District Court May Dismiss a Complaint on 
Motion for Summary Judgment Where a Look at the 
! Entire Record Including an Uncontroverted Affidavit 
— Shows that No Real and Genuine Issue of Fact is Pre- 
' sented by the Complaint. 








= 4 With regard to the claimed joint community of property not adjudged 
“yale or settled by the Nevada decree, the Appellants in prayer (a) of the 
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Complaint intimate that some payment or distribution has been made 

by use of the words, "less any just set-off due to defendant" (App. 3). 
Paragraph 6 of the Answer alleges with particularity what Appellants 

had merely intimated in the Complaint (App. A 2). The second para- 
graph of the Motion for Summary Judgment (App. A 5) and the supporting 
affidavit (App. A 8) with a photostatic copy of the settlement agreement 
of 25 October 1954 attached (App. A 11-12) made the intimation of the 
Complaint clear. At that time Appellant, Leda P. Harrison, was con- 
fronted with a Motion for Summary Judgment, not a Motion to Dismiss, 


and she could not have guessed what label would be placed upon it by 


the District Judge in his forthcoming ruling. She had the opportunity 

to file counter-affidavits; she did not. Nor did the opposition to the 
Motion for Summary Judgment allege any denial of the written agree- 
ment. It referred to the agreement and merely suggested that the court 
might inquire into the circumstances surrounding its execution (App.A 13). 
Innuendo without allegation would certainly be no reason for a court to 
inquire into the bona fides of an agreement. The agreement was clear 
on its face and patently bona fide; otherwise, the plaintiff would have 
filed an affidavit saying so. Her silence in the face of the agreement 
showed that there was no real issue of fact concerning this item. 
(Fletcher v. Krise, 73 App. D.C. 266 at 269, 120 F. 2d 809).* This 
argument applies with equal force to the claim for separate main- 


tenance which was released in the same agreement. 


The Complaint alleged in Paragraph III the residence of all the 
minor children of the parties with the Appellant, Leda P. Harrison, 
in the District of Columbia (App. 2). The Answer admitted that 
fact (App. A 1 paragraph 3); the affidavit filed in support of the Motion 


- The Court there said with respect to unopposed affidavits and documents supporting a motion for 


summary judgment: “---If Appellant had desired to challenge the verity of the orders, he might have 
served and filed opposing affidavits under the express terms of Rule 56 c. His inability to do so left the 
case with no genuine issue on this point.” 
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for Summary Judgment confirmed the fact that the plaintiff has the 
actual, physical, undisturbed custody of the minor children in the 
District of Columbia. That condition has continued uninterruptedly 
since the granting of the Nevada divorce decree to Mrs. Harrison. 
There was obviously no question of fact about the custody of the children; 
and, being none, there was no reason for a trial to determine an un- 
controverted fact or for an order to establish an unquestioned condition 
and status actually established. 


Neither was there an issue to be tried upon the question of the 
Appellee's support of the minor children. Mrs. Harrison, in paragraph 
VI of her Complaint, alleged only that Mr. Harrison was not "ade- 
quately" providing for the support and care of the children (App. 2). 


The Complaint, therefore, fairly read, would indicate some support 
for the children had been forthcoming from the Appellee. By his 
Answer (App. A 2, paragraph 5) and the affidavit filed in support of 


his Motion for Summary Judgment (App. A 9), the Appellee spelled 
out in detail his contributions to the support of the children which have 
never been less than $150 per month nor has there ever been any 
threat of curtailing said support payments. The Appellant was con- 
fronted with a Motion for Summary Judgment. She had ample oppor- 
tunity to file counter-affidavits denying or qualifying the statements 
of the Appellee about his support of the children.* She did not file 
any such affidavit, nor did she so much as mention the question of the 
support of the children in her opposition to the Motion for Summary 
Judgment (App. A 13). She could not deny the fact that the Appellee 
was contributing to the support of his children. It was a fact about 
which there could be no dispute. At that time she did not know that 


Motion for Summary Judgment was served by mail 28 January 1957; Opposition thereto was filed 
30 January 1957; the hearing was held on 19 February 1957. about three weeks later. There was 
ample opportunity to file affidavits prior to hearing. 
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the District Judge in his order on the motion pending before him would 
denominate it as a Motion to Dismiss nor could she then speculate 

about whether the court would or would not consider the affidavit and 
other matters beyond the mere Complaint that she had filed. If 

there was any controversy about Appellee's claim that he was supporting 
his children, she should have raised the question by counter-affidavit. 
She did not do so. Obviously, there was no real and genuine issue 
concerning the support of the children. Appellee was supporting them; 


there was no need for a trial on that issue. 


Of course, anyone by misstatement and partial statement can 
allege a cause of action in a Complaint; but, are parties to be put to 
the inconvenience and expense of trial, and the processes of justice 
and the courts burdened by such proceedings because of such artful 
pleading without the aid of the Rules establishing an expeditious method 
of disposing of cases that require no trial? Certainly, omissions of 
important facts, falsehoods and incomplete statements should not 
constitute facts well pleaded when they are demonstrated for what 
they are by uncontroverted affidavits. As this Court has said: "Even 
if the complaint had stated a sufficient claim, the uncontradicted affi- 
davits of the defendants would have shown that there was no genuine 
issue as to any material fact and their motion for summary judgment 
should, therefore, have been granted."' (National War Labor Board v. 
Montgomery Ward & Co., 79 U.S. App. D.C. 200, 203, 144 F. 2d 
528). The very purpose of the rules regarding motions for summary 
judgment is to dispose of cases where there is no genuine issue of 
fact even though an issue may be raised formally by the pleadings 
(Fletcher v. Krise, 73 App. D.C. 266 at 269, 120 F. 2d 809). 





In this case even if the Complaint be held to formally state a 


cause of action, when it was considered on a Motion for Summary “. 
Judgment in the light of the Answer, the uncontroverted affidavit and ra 
its attached paper, it appears without doubt that the District Court "7 


properly dismissed the Appellants' action. 
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CONCLUSION 


It is respectfully submitted that on the record made in the court 
below there was no real and genuine issue to be tried and the District 
Court committed no error in granting Appellee's Motion and dismissing 


the Complaint. Accordingly, the action of the District Court should 
be affirmed. | 


Respectfully submitted, 


RICHARD H. LOVE 


1010 Vermont Avenue, N. W. 
Washington 5, D.C. 


Attorney for Appellee 


April, 1957. 
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4 |Filed November 2, 1956] ! 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division | 
JUDITH R. HARRISON, an Infant 
BRIANA P. HARRISON, an Infant 
MARC D. HARRISON, an Infant by 


and through their mother and next 
friend, Leda P. Harrison, 


and 


) 

) 

) 

) 

) 

| 
LEDA P. HARRISON, individually ) 
21 Chesapeake St., S.E., #101 ) 
Washington, D. C. ) 
) 

) 

) 

) 

) 

) 

) 

) 


Plaintiffs 
vs. 


DAVID S. HARRISON 
9406 Adelphi Road 
West Hyattsville, Maryland 


Defendant 


Civil Action 1929-56 


ANSWER 

The defendant, David §S. Harrison, in answer to the complaint of 
the plaintiffs herein says as follows: 

1. The allegations of Paragraph 1 of the complaint state a conclu- 
sion of law not calling for an answer and, therefore, this defendant 
neither admits nor denies them. 

2. The defendant admits the allegations of Paragraph 2 of the 
complaint. 

3. The defendant admits that he is the father of the children 
named and of the ages stated in the complaint, that these children were 
born of the former marriage of the defendant to the plaintiff, and that 
they are presently in the custody of the plaintiff. 
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4. The defendant admits the allegations of Paragraphs 4 and 5 of 
the complaint and avers that his appearance by counsel in the Nevada 
proceedings was a general appearance and that the final decree of divorce 
there entered made no provision for alimony or maintenance of the plain- 
tiff, Leda P. Harrison. 

5. As to Paragraph 6 of the complaint, the defendant denies that 
in the past he has failed, or that he presently fails and refuses, to pro- 

vide for the support and care of his three minor children, but 
avers that he has always supported his children and that he regularly 
pays and has been paying to the plaintiff the sum of $150 per month for the 
support and maintenance of his children and has in addition, from time 
to time, provided clothing and other necessaries. Defendant admits that 
he does not provide the maintenance of the plaintiff, Leda P. Harrison, 
who is employed and self-sufficient and he denies that she is entitled to 
any support or maintenance from him. 

6. The defendant denies that there is any joint community of pro- 
perty owned by the parties in the possession of the defendant or elsewhere 
of any kind or in any amount. He admits that property rights were not 
adjudged or settled by the Nevada proceedings, but he avers that on or 
about October 25, 1954, as a culmination of earlier discussions and 
agreements and in consideration of $5, 000 then and there paid to the 
plaintiff, Leda P. Harrison, by the defendant, the said Leda P. Harrison 
released the defendant of any and all property claims, rights of alimony 
or support and every other right arising out of the marital relationship 
which had theretofore existed between the parties except the obligation 
of the defendant to provide for the support of his children. 

7. For further answer to the complaint of the plaintiff, Leda P. 
Harrison, individually, the defendant avers that the marriage between 
Leda P. Harrison and David S. Harrison was dissolved by a final decree 
of divorce obtained at the suit of the plaintiff, Leda P. Harrison, in the 
State of Nevada on September 29, (1994; that the plaintiff, Leda P. Harri- 
son, having by her own action obtained the dissolution of the marriage in 
Nevada in a proceeding in which both parties had appeared, made a 
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conscious waiver of any rights to support or maintenance which she may 
have had, and the Nevada decree is res judicata of the issue of marital 
status and right of support and maintenance, if any. | 

8. The plaintiff, Leda P. Harrison, voluntarily proceeded with 
the divorce action in Nevada notwithstanding the understanding of the 
parties as to the defendant's appearance therein, and sought only the 
relief obtained even though the defendant had appeared generally therein 
and even though she was not bound to proceed in that jurisdiction but 

could have at that time and on other occasions since that time 
secured personal jurisdiction over the defendant in jurisdictions which 
could have adjudged not only the question of termination of the marital 
status but also other rights which may have derived from the marital 
status. : 

9. The plaintiff, Leda P. Harrison, has allowed almost two years 
to elapse since the securing of the Nevada decree of divorce before bring- 
ing this action against the defendant for maintenance for herself. 

10. The plaintiff, Leda P. Harrison, by her own voluntary action 
secured the Nevada decree of divorce terminating the marital status and 
thereafter, the defendant, relying upon the Nevada decree, has remarried 
and has had a child born of his second marriage. The Nevada divorce 
decree was not an ex parte matter in so far as the plaintiff, Leda P. Har- 
rison, is concerned, but was the third matrimonial action brought by her 
after her separation from the defendant in Vienna, Austria, she having 
filed successive actions in the District of Columbia and New Jersey with- 
out attempting service of process upon the defendant at times when he was 
within the jurisdictions. 

11. The plaintiff, Leda P. Harrison, comes into court with un- 
clean hands and in bad faith in that she alleges defendant's non-support of 
his minor children, knowing perfectly well that the defendant has support- 
ed his minor children by regular monthly payments to her, and further in 
that she affirmatively alleges the existence of joint community property, 
whereas in fact, she knows that there are no joint property rights existing 
between the parties, and she knows that she executed the paper of October 
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25, 1954, and has received from the defendant in settlement of all pro- 
perty rights and any rights that she may have to maintenance and alimony 
the lump sum of $5, 000. 

12. The Complaint of Leda P. Harrison for support and mainten- | 
ance of herself and for distribution of property fails to state a cause of | 
action against the defendant. 

Having fully answered the complaint herein, the defendant prays t 
that the same be dismissed with costs to be taxed against the plaintiff, 
Leda P. Harrison, and further prays that should the Court pass an order 
awarding custody of the children to the plaintiff, who already has undis- } 


7 turbed custody of them, or should the Court order the defendant to 
pay certain sums for the support of the children, as the defendant is 
already voluntarily doing, then the Court also define with particularity } 


the defendant's right of visitation with his children. 


/s/ David S. Harrison ; 
Defendant } 


/s/ Richard H. Love 
Attorney for Defendant * * * 


| VERIFICATION and JURAT dated October 27, 1956] 
| CERTIFICATE OF SERVICE} 


14 | Filed January 29, 1957] 
MOTION FOR SUMMARY JUDGMENT 
The defendant, David S. Harrison, by his attorney, Richard H. i 
Love, moves the Court for summary judgment as to the whole or any p 
part of the above entitled cause, pursuant to Rule 56 of the Federal y 
Rules of Civil Procedure, and for grounds of this motion says: L 
1. There is no real issue involved herein with regard to the claim 
of plaintiff, Leda P. Harrison, individually for separate maintenance 
because the pleadings without controversion show that plaintiff, Leda P. “ 
Harrison, is not the wife of defendant, David S. Harrison, by reason of 
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the decree of divorce which she obtained in Nevada on September 29, 
1954. 


2. There is no real issue involved herein with regard to the 


claims of Leda P. Harrison individually for distribution of alleged 
"joint community of property” or for separate maintenance, the said 
Leda P. Harrison for valuable consideration having by written 
agreement dated October 25, 1954, released David S. Harrison from 
all property claims by her and claims for her support. 

3. There is no real issue involved herein with regard to the 
claims of Leda P. Harrison for custody of the minor children of the 
parties, the said plaintiff, Leda P. Harrison, having the actual and 
undisturbed custody of the children. 

4. Since the separation of the parties, the defendant, David S. 
Harrison, has continuously and regularly without fail paid the plaintiff, 
Leda P. Harrison, an adequate and reasonable sum consistent with the 
financial condition of the parties for the support of the minor children 
and will continue to do so. 

15 >. And such other reasons as may be advanced on oral argument 
hereof and are set forth in defendant's affidavit. 


/s/ Richard H. Love 
Richard H. Love 
Attorney for Defendant 


[NOTICE OF HEARING ] 


[CERTIFICATE OF SERVICE] 


16 [Filed January 29, 1957] 
AFFIDAVIT IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
DISTRICT OF COLUMBIA, ss: 
DAVID S. HARRISON, being duly sworn on oath, deposes and says 
that he is the defendant herein and has personal knowledge of the facts 
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herein stated and makes this affidavit in support of his Motion for 


Summary Judgment. 

That he and plaintiff, both American citizens, were married at 
Weisbaden, Germany, July 8, 1946, and lived at Munich, Germany, 
where the defendant was employed; that plaintiff returned to the United 
States in March 1947 alone and gave birth to the first child of the parties, 
Judith, at Atlantic City, New Jersey, on May 12, 1947; that defendant 
came to the States immediately following the birth of the child ona 
leave without pay basis and made arrangements for the return of his 
wife and child with him to his new assignment at Vienna, Austria, but 
that the plaintiff failed and refused to accompany him and he returned 
to his employment alone in October 1947; that plaintiff returned to him 
at Vienna in February 1948. 

That the second child, Briana, was born in Vienna, May 28, 1948; 

that during this period of time, there were constant complaints and 
arguments about housing accommodations, servants, vacations, finances, 
defendant's employment and plaintiff's purchase and sales activities, 

all of which contributed to the defendant's embarrassment in his position 
and to the general unhappiness of the parties. 

That following a sojourn of the parties and two children in the 
United States during October and November 1949, there was a continual 
period of unhappiness and dissatisfaction because of plaintiff's displeasure 
with defendant's overseas employment and plaintiff's desire to return to 

17 the States; that finally in May 1951, at defendant's expense, the 
plaintiff and two children returned to the States to live with plaintiff's 
relatives, defendant sending her money for their support, but in 

_ October 1951, the plaintiff returned to the defendant at Vienna at 
defendant's expense; that plaintiff continually argued and bickered about 
servants, accommodations, defendant's employment and her desire to 
live in the States, and threatened divorce actions and abortion and dis- 
claimed all affection for the defendant; that plaintiff's willful disregard 
of medical advice caused a precarious delivery of the third child, Marc, 
on December 29, 1951. 
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That in April 1952, the parties and children returned to the 
United States on defendant's home leave; that in June 1952, the defendant 
and two older children returned to Vienna by agreement with the plaintiff 


who expressed the desire to remain in the States for medical attention, 
convalescence in Florida and perhaps while there a divorce; that 
defendant contributed regularly sums of money for the support of the 
plaintiff and child; the plaintiff returned to the defendant in Vienna in 
November 1952 and immediately resumed her course of disruptive 
conduct to the mutual unhappines and misery of the parties, that in 
February 1953, plaintiff, leaving the three children with the defendant 

in Vienna, returned to the States where in July 1953 she filed an action 
for limited divorce in the District of Columbia and in October 1953, a 
marital action in the State of New Jersey, without any notice to the 
defendant, who was then in Vienna, both of which actions were dismissed 
for want of prosecution and never brought to the attention of the defendant 
until after the Reno divorce of the parties; that in November 1953, the 
plaintiff returned to Vienna and threatened the defendant to "cost him 

his job” if he refused to allow her to return to the States with the children 
at his expense; that plaintiff insisted that her friend who is now the 
defendant's wife return with her to help care for the children and she 
expressed the intention of securing a divorce when she returned to the 
States; that at defendant's expense, plaintiff and her friend and the 
children returned to the District of Columbia in December 1953 and the 
defendant agreed to pay to the plaintiff the sum of $200 per month for 

the support of herself and children as long as he was employed in his 
position overseas. That his income from said position was in excess 

of $10,000 per year. 

That the defendant returned to the United States on home leave on 
August 9, 1954, and visited the plaintiff and the children in the District 
of Columbia; that the plaintiff demanded what the defendant was going 
to do about their marriage and he informed her that he was going to 
return to his position in Vienna at the termination of his leave and that 
she could join him there if she wished; that the plaintiff then and there 





8 
stated that she would not live with him, cursed him, said she wanted 
nothing to do with him, but only wanted his money for her support; 
plaintiff then and there stated that she would go to Reno, Nevada, and 
secure a divorce and on August 16, 1954, she departed for Reno, leaving 
the three children with the defendant who took them with him to New 
Jersey to stay with his relatives. 

That defendant gave the plaintiff $250 for her expense and shortly 
thereafter received a letter from a lawyer in Reno advising him that a 
divorce action had been instituted; that upon being set a copy of a 
complaint for divorce on the grounds of mental cruelty, in which there 
was no request for custody or alimony, he appointed the attorney in 
Reno as his attorney to accept service of process and defend the action; 
that defendant sent the plaintiff $250 while she was at Reno at her 
request and that the plaintiff after a visit to Los Angeles returned to 
the District of Columbia early in October 1954; that the decree of 
divorce was entered September 29, 1954. 

That defendant and plaintiff had discussed a property settlement 
and based upon this discussion, the defendant had prepared a paper, a 
copy of which is hereto attached and marked Exhibit A, by which 


plaintiff released all claims to any property the defendant had (which 


at that time was in Austria) and also released all claims for alimony or 
support; that defendant gave plaintiff a copy of this paper and suggested 
that she seek legal'advice upon it while he raised the sum of $5,000 
required as consideration for the agreement; that about three weeks 
later, defendant had raised the sum of $5,000 by loans and otherwise 
and on October 25, 1954, the parties went together to her bank where the 
paper was executed before a notary; that on this occasion, the plaintiff 
expressed dissatisfaction with the lump sum payment and that defendant 
19 advised plaintiff that if she did not want to sign it, she should not 
do so and that ke thereupon walked away from her and the witness and 
notary who had gathered for the execution of the paper; that she executed 
the paper and he thereupon delivered to her a certified check for $5, 000; 
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that at the time of the execution of the paper, the plaintiff was employed 


and living with her friend from Vienna, who is presently the defendant's 
wife, and the three children. | 
That the defendant returned to Vienna in the following week and 


resumed his employment and thereafter paid to the plaintiff the sum of 
$200 per month for support of the children until the end of January 
1955, when his employment was terminated by the Department of State 
and he returned to the United States; that defendant advised plaintiff 
that he was no longer employed, but nevertheless, during a year of 
unemployment he continued to pay the plaintiff the sum of $150 per 
month for the support of the children, which payment he has never 
failed to make from February 1955 to the present; that plaintiff has 
visited with children whenever he has peen permitted to do so and has 
spent $100 or $200 each year for clothing and gifts for them and in fact 
on the day that he was served with process in this action on a visit with 
the children he had purchased them each a new pair of shoes; that at 
the time this action was instituted in the District of Columbia, the 
defendant resided in Prince Georges County, Maryland, and was 
employed in Baltimore; that the defendant has been transferred to 
Glendale, California, where he now resides and is employed. 

That the defendant one year after the divorce decree obtained by 
the plaintiff in Nevada married his present wife on September 30, 1955 
in the District of Columbia and there has been born of his marriage a 
child born August 25, 1956; that his wife is not gainfully employed. 

That defendant is employed as an attorney by the Social Security 
Administration at Glendale, California; that his net pay per month 
amounts to $686. 20; that he has no other income; that his approximate 
monthly expenses are as follows: 


Rent of apartment (heat and water not 

included) $ 95.00 
Utilities (gas, electric, water and 

telephone) 32.00 
Food for home provision 110.00 
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Transportation (distance between home-- 
and daily. work locations involve at 
least 1,000 miles.per month) 
Laundry, dry cleaning and maintenance 
of clothing 
Medical care, drugs, dental, special 
food for baby, vitamins, 
innoculations, etc. Health and 
hospitalization insurance 60.00 
Wife's allowance including daily papers, 
cosmetics, etc. 25.00 
Lunch, haircuts and other expenses of 
self-maintenance at work 75.00 
Support of Judith, Briana and Marc 150.00 
: Total $645.00 
that out of the $41. 20 excess of salary above the listed monthly 
expenses, he has to pay California State income tax, deficiencies of 
withheld tax to meet total U. S. income tax, purchase clothing, pay for 
instaliment purchase of gas stove and refrigerator, pay accrued medical 
expense for birth of child (not covered by insurance) and curtail debts; 
that he has about $400 in bank and a 1950 Buick sedan but no other 
assets except household goods; that he has indebtedness totalling $2, 450. 
That the plaintiff is employed by the Naval Research Laboratory 
in the District of Columbia and has from such employment a monthly 
net income of $300.00, that plaintiff owns a 1951 Studebaker automobile, 
has a bank account with Anacostia National Bank, holds over $1,000 
worth of Government E bonds and owns by her own admission common 
stocks, including shares of Southern Railway, Marine Midland and 
Consolidated and Southern Ohio Electric, paying dividends amounting 
to about $100 per month; that her debts amount to $500 according to 
her own statement which includes the balance due on the purchase price 
of her automobile. 


That this affidavit has been prepared and executed while the 


defendant was present in the District of Columbia on official travel from 
California. 


/s/ David S. Harrison 
DAVID S. HARRISON 


SUBSCRIBED AND SWORN to before me this 26th day of January, 1957. 


/s/ Milton M. Burke 
Notary Public 
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21[Filed January 29, 1957] 

KNOW ALL MEN BY THESE PRESENTS, that whereas LEDA P. 
HARRISON of the City of Washington and District of Columbia, and 
DAVID S. HARRISON of the City of Vienna And Republic of Austria, 
were at one time married to each other, which marriage was dissolved 
by a decree of divorce in the State of Nevada entered on September 29, 
1954: 

AND WHEREAS, it is the desire of the said Leda P. Harrison and 
the said David S. Harrison that they settle and adjust between them all 
financial matters of every nature by the said David S. Harrison paying 
to the said Leda P. Harrison a lump sum of money in full settlement of 
all claims of every nature which the said Leda P. Harrison now has or 
may have againstthe said David S. Harrison arising out of and during 
the marital relationship, with the exception of his obligation to support 
the children of the marriage. 

NOW THEREFORE, in consideration of the premises and the sum 
of FIVE THOUSAND ($5, 000.00) DOLLARS, lawful money of the United 
States of America, to her in hand paid by the said David S. Harrison, 
receipt whereof is hereby acknowledged, the said Leda P. Harrison does, 
for herself, her heirs, executors and administrators, remise, release, 
quit-claim and forever discharge the said David S. Harrison, his heirs, 
executors and administrators, of and from all claims or demands which 
the said Leda P. Harrison now has or may, in the future, have in any 
and all property of every nature whatsoever which the said David S. 
Harrison now has or will, in the future, have, whether the said property 
was acquired during the marital relationship or prior or subsequent 
thereto. 

AND FURTHER, in consideration of the payment of the aforesaid 
sum of FIVE THOUSAND ($5,000.00) DOLLARS the said Leda P. Harrison 
does, for herself, her heirs, executors and administrators, remise, 
release, quit-claim and forever discharge the said David S. Harrison, 
his heirs, executors and administrators, of and from all claims and 
demands for alimony or support for herself, either past, present or 
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future. ! 
22 AND, the said Leda P. Harrison agrees that as long as the said { 
David S. Harrison provides for the support of the children of the 
marriage he shall have the sole right to claim the said children as his P, 
dependents for the purpose of exemptions on his income tax returns, in 
accordance with the Federal Income tax law. 
AND, the said Leda P. Harrison agrees that she will not remove 
the children of the marr iage from the District of Columbia without 
having obtained prior written approval from the said David S. Harrison. : 
IN WITNESS WHEREOF, I have hereunto set my hand and seal 
dated the 25th day of October, in the year of our Lord one thousand | 
nine hundred and fifty-four. 


Signed, sealed and delivered | 
| in the presence of | /s/ Leda P. Harrison (SEAL) 

: Leda P. Harrison 

J. M. Harris 


City of Washington 
District of Columbia 


I hereby certify that on this 25th day of October, 1954, before the 
subscriber, a Notary Public in and for the City of Washington, District . 
of Columbia, personally appeared Leda P. Harrison, who did acknowledge 
the aforesaid Release to be her act. 


In witness whereof, I have affixed my official seal this 25th day of 
October, 1954. 


/s/ Virginia H. Burgess 
Virginia H. Burgess, 
Notary Public, D. C. < 
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23 [Filed January 31, 1957] 


OPPOSITION OF EACH PLAINTIFF TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 


Comes now each plaintiff in the abovecaptioned clause, by and 
through his attorney and attorney for each of the plaintiffs, and 
opposes defendant's Motion for Summary Judgment, and as grounds 
for such Opposition respectfully shows unto the Honorable Court the 
following: | 

1. Defendant's motion fails to state grounds on which a summary 
judgment may be entered. : 

2. The Honorable Court possesses general equitable powers to 
grant all the relief prayed for in the Complaint. : 

3. The Honorable Court possesses equitable power to inquire into 
the circumstances surrounding the procurement of the alleged Nevada 
decree of divorce and the alleged quitclaim deed-poll of plaintiff Leda 
P. Harrison bearing date October 25, 1954. | 

4. Each plaintiff further relies on the statement of Points and 
Authorities attached hereto and hereby incorporated in and made part 
hereof. | 


/s/ Edward J. Skeens 

EDWARD J. SKEENS 

Attorney for Each Plaintiff 

1500 Massachusetts Avenue, N.W. 
Washington 5, D.C. (Adams 4-8170) 


[CERTIFICATE OF SERVICE ] 


24 [Filed March 8, 1957] 
ORDER 
Upon consideration of plaintiff's Motion for Separate Maintenance, 
Custody and Support Pendente Lite and defendant's Motion for Summary 
Judgment, the proceedings considered and counsel having been fully 
heard, it is by the Court this 8 day of March, 1957, 
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ORDERED that the Motion for Summary Judgment herein be and 
the same is hereby treated as a motion to dismiss and the motion be and 


the same is hereby granted. 


/s/ Matthew F. McGuire 
Judge 


| Certificate of Service ] 
Suit for maintenance for children can be filed in Municipal Court 
if desired. 
| Children at present are being supported by husband (defendant). 
/s/ McGuire, J. 
3/8/57 
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no. 13,797 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether minor children have an independent right of action against 
their father for support although no such provision was included in an 


ex_parte foreign absolute divorce decree obtained by the mother? 


~~ 


an Whether a claim for separate maintenance and custory of minor childrea 


bys 7 by the wife survives an ex parte absolute divorce obtained by ber ia the 


State of Nevada? 





UNITEy SIATES COURT OF APPEALS FOR THE DISTRICT OF COLIMBIA CIRCUIT 
\ | 


No. 13,799 


LEDA P. HARRISON, et al 2 
Appellants 
v. | 
DAVID S. HARRISON 


Appellee 


Appeal from the United States District Court for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 
Leda P. Harrison filed a complaint for custody of her minor children 
and for separate maintenance. The minor children filed an independent claim 
for support by their father. Upon motion, the complaint and the action was 
dismissed by Matthew F. McGuire, United States District Judge. From this 
order ptaintiffs have taken this appeal. 
Jurisdiction over this appeal is vested in this Honorable Court by 


virtue of the United States Code, Title 28, § 1291. 





STATEMENT OF THE CASE 
The complaint alleges that each plaintiff is a resident of the District 
of Columbia; that the minor plaintiffs are through their mother and next 
friend; that the defendant is sued as father of the minor children; that 
the children are living with their mother; that the mother obtained a final 
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decree of divorce from the father on September 29, 1954; that the father 
appeared through counsel, R. K. Wittenberg, Esquire upon condition that 
wife refrain from requesting alimony, custody of and support for their 
minor children; that he fails and refuses to adequately provide and care 


for their children and to maintain the mother; and that there is a com- 


munity of property in the sum of $20,000.00 which has not been adjudicated 


in the Nevada proceeding. 

The complaint prayed for separate maintenance for the mother; custody 
of children and for adequate support for them; for equitable distribution 
of jointly owned property. The children asked for adequate Support money 
payable to the mother as well as provision for their education. Claim was 
also made for suit money, attorney fee and court costs as well as general 
relief. 

The father answered admitting he is the father; that they were in 
“custody” of the mother; that he appeared by counsel in Nevada proceedings; 
that no provision was made for alimony or maintenance of mother; that he has 
adequately supported his children; that he does not provide maintenance for 
the mother; that there is no joint community of property; that the Nevada 
decree is res judicata of any claim made herein; that mother has always been 
able to obtain a divorce in other jurisdictions; that the mother has umclean 
*ands and in bad faith because property rights have been settled; and that 
complaint fails to state a cause of action. 

Plaintiffs have filed a motioa for separate maintenance, custody and 
Support pendete lite which the father opposed aad countered by motion for 
Summary judgment. After full argument the Court, treating the motion for 
Summary judgment as one of dismissal, granted the motion to dismiss the 


entire cause of action. 





ARGUMENT 


An independent right of action by minor 
children against the father survives an 
ex_ parte divorce decree obtained by the 


mother in the State of Nevada. 


In Schneider v. Schneider_ (1944) 78 U.S. App. D.C. 363; 141 F.2e 542 
the father and mother collusively agreed that mother should obtain a Nevada 
divorce, the cost to be borne by the father. In addition to alimony, the 
Nevada decree, provided that the mother should have custody of the son and 
receive $50.00 a: menth for his support. Five years later the mother filed 
Suit in this District-for reimbursement for money expended on support of 
the son and for future support. This court held that the Nevada Court had 
no jurisdiction over the obligation of the father to Support his son be- 
cause the father was not domiciled there; that the father's voluntary 
appearance did not give the Nevada Court jurisdiction for such an order; 
that it was the duty of our District Court to provide adequate Support under 
its general equity powers; that a suit by mother as next friend is a proper 
proceeding to enforce the rights of the son; that the father was largely in 
control of the divorce proceedings and himself directed the forms and terms 
of the decree. | 

Insofar as the children here make claim for support by their father, the 
Schneider decision precisely controls not the law of the asserted proposition 
but is factually identical when considered that all well pleaded allegations 


in the complaint must be assumed to be true when attacked by a motion to dismiss. 
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II 
A claim for separate maintenance by the 
wife and custody of her minor children 
survives an ex parte absolute divorce 


obtained by her in the State of Nevada. 








The mother alleges complete domination and control of Nevada proceed- 
ings by the father. Her proof would show that the father selected counsel, 
paid all fees and costs and directed the form of entry and terms of the 
Nevada decree. Thus, it is appellants position that although the decree 
was entered, ostensibly, in favor of mother, it was the relief desired by 
the father in order that he may re-marry which he states that he has done 
in his answer. In this view, the complaint alleges the same situation as 
it existed in Hopson v. Hopson (1955) 95 U.S. App. D.C. 285; 221 F.2d 839 
where the facts are similar to our proposition here. But District Judge 
McGuire deliberately refused to recognize the law of Hopson but chose to 
follow Meredith v. Meredith (1953) 204 F.2d 64; which has been expressly 
modified by Hopson. Toward the end of the Hopson opinion, this Court 
declared that: 

“It is certain then, that there are personal 
rights of a wife acquired through marriage 
which may survive an ex parte foreign decree. 
We hold it to be consistent with the public | 
policy of the District of Columbia to include 
maintenance among them." 

Appellants respectfully urge that this rule applies to an ex parte 


divorce and it is not material whether such relief was obtained by the 


father as in Hopson or by the mother as in Schneider and here; and that 


these personal rights include, in addition to Separate maintenance and 
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Support for children as found in Hopson, the claim of adjudication of jointly 
owned property. Plaintiffs bring this action fer separate maintenance in- 
stead of making a frontal attack upon the foreign divorce decree so as not 

to “stigmatize unnecessarily a subsequent marriage and the children born 
thereto” Hopson v. Hopson, supra. 

As predicted by this Court, such is the situation here since a sub- 
sequent marriage has transpired which resulted in birth of issse. Certainly 
the trier of facts should be allowed to review the circumstances surround- 
ing the manner and means used to obtain a Nevada decree so that proper 


“material equitable considerations” be given to them. 


CONCLUSIONS 
It is repsectfully submitted that the judgment dismissing the complaint 
of each plaintiff be reversed; that the complaint be reinsta-ed in all re- 
Spects; and that the District Court give immediate tonsideration to the 
pendete lite motion of each plaintiff and with costs of this appeal to 


appellants. 


RESPECTFULLY SUBMITTED 


S 
or Appellants 





PLEADING AND ORDER 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
(Civil Division) 


JUDITH R. HARRISON, an Infant 

BRIANA P. HARRISON, an Infant 

MARC D. HARRISON, an Infant by 

and through their mother and next 

friend, Leda P. Harrison, an adult Filed May 8, 1956 


and 
. Civil Action No. 1929-56 
LEDA P. HARRISON, Individually 
21 Chesapeake St., S.E #101 
Washington, D.C. 
Plaintiffs 
versus 
DAVID S. HARRISON 
9406 Mount Pisgah Road 
West Hyattsville, Md. 
Defendant 
COMPLAINT FOR SEPARATE MAINTENANCE -— CUSTODY & SUPPORT OF CHILDREN 
(Nevada Final Divorce) — 
Comes now each plaintiff by and through their attorney, Edward J. 
Skeens, Esquire, and respectfully represents to this Honorable Court as 
follows: 


I 


The Court has jurisdiction of this cause-by virtue of the District 


of Columbia Code, as amended, Title 11, Section 306 and Title 16, 415. 


II 
Leda P. Harrison is an adult citizen of the United States and a bona 
fide resident of the District of Columbia for a period of at least one year 
next preceding the filing of this complaint. The suit is filed in her own 


right as plaintiff and as mother and next friend of the children named below. 





IIl 

Judith R. Harrison, Briana P. Harrison and Marc D. Harrison, sue as 
infant children by and through their mother and next friend, Leda P. Harrison. 
The defendant, David S. Harrison, is sued as the father of the following: 
Judith R., born May 12, 1947; Briana P., born May 28, 1946: Mare D., born 
December 29, 1951. All of the above named children are currently residing 
with plaintiff, Leda P. Harrison, at the above address. 

IV : 

On the 29th day of September, 1954, the Second Judicial District Court 
of the State of Nevada, in and for the County of Mashoe, Civil Action Number 
153, 333, entered a final decree of divorce in favor of plaintiff, Leda P. 
Harrison against defendant, David S. Harrison, forever dissolving the bonds 
of matrimony theretofore existing berween them. | 

V 

The defendant appeared and filed an answer in the above cause by and 
through his Attorney, R. K. Wittenberg, Esquire, which appearance was agreed 
to volumtarily by defendant upon condition that the wife refrain from request- 
ing alimony, custody of and support for their minor children. 

VI 

The defendant, in the past, has filed and still deliberately refuses to 
adequately provide for the Support and care of his three minor children, and 
the maintenance of plaintiff, Leda P. Harrison, although well able to do so. 

VII , 

There is a joint community of property owned by the parties and in the 
possessioa of the defendant valued in the approximate sum of Twenty Thousand 
Dollars ($20,000.00) consisting of bonds, household goods, furniture, dinner 
and silverware and money loan. None of the nrOpertyinaghes of the parties 
had been adjudicated or settled otherwise within the jurisdiction of the Judi- 


cial Court of Nevada. 


WHEREFORE, the premises considered, each respective plaintiff prays as 


follows: 





a) that plaintiff, Leda P. Harrison, be awarded separate maintenance, 








pendete lite and permanently; custody of her three minor children with ade- 


quate provision for their care and support, pendete lite and permanently; 





and an equitable distribution of their jointly owned property less any just 





setoff due the defendant; 

b) that the infant children be awarded, pendete lite and permanently, 
adequate support money payable to their mother and next friend; and that 
adequate provision be made for the education of said infant children; and 

c) that each plaintiff be awarded, pendete lite and permanently, ade- 
quate suit money, attorney fee and court costs; and that they be awarded 
such other and further relief as to the Court may seem just and proper in 


accordance with the requisites presented by the issues herein. 


/s/ Leda P. Harrison 
(VERIFICATION) 
see LEDA P. HARRISON 


(Filed March 35,1957) 
ORDER 

Upon consideration of plaintiffs’ Motion for Separate Maintenance, 
Custody and Support Pendente Lite and defendant's Motion for Summary Judgment, 
the proceedings considered and counsel having been fully heard, it is by the 
Court this Sth day of March, 1957, 

ORDERED that the Motion for Summary Judgment hereia be and the same is 
hereby treated as a motion to dismiss and the motion be and the same is 
hereby granted. 


/s/ Matthew F. McGuire 
JUDGE 


I certify that a copy of the foregoing proposed Order was mailed, postage 
prepaid, to Edward J. Skeens, Esq., Attorney for plaintiffs, 1500 Massa- 


chusetts Ave., N.W., Washington, D.C., on March Ist, 1957. 


/s/ Richard H. Love 
BICHARD H. LOVE 
Attorney for Defendant 





